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Super funds must be set up
Lo cope with the serious
illness or premature death
of a member

MICHAEL LAURENCE

MANY couples establish self-managed
super funds in their mid-40s when both
spouses are in exceflent bealth and ex-
tremely optimistic about the future.

They often don't think of the times
when one spouse may become seriously
ill — porhaps with dementia — or die,
leavinga partner whomay know nothing
ahout how the fund opurates. These diffi-
culties are often magnified because un-
der superznnuation jaw, all furd mem-
bers must be elther truslees of an SMSF
or directors ol its corporate trustes,

Anyone setting up an SMSF needs to
think about the sad fimes as well as the
fund's polentizl, says Graeme Colley, na-
tional technical director of financial
group OneFath and vice-chairman of the
Seif-managed Super Fund Professlonals’
Assaciation of Australin.

Colley says a petential nightmarefor a
surviving spouse and family can peten-
tially be avoided il a fund’s trustees
un(lertake sufficlent planning fora mam-

ber's serious iliness or denth of a member.

For instance, Colley provides advice
regarding a huskand-and-wife SMSF
where the dominant member, in terms of
niznning the fund, dies leaving a widow in
Tser 805 with no interest in super snd who
wanls to rellover all of the benefits inta a
big fund.

However the fund's main assetis a
valuahle commercial preperty rented Lo
their aduit chitdren's business. The asset
cannotbequickly sold fora fairprice and,
in any case, {5 essential for the successfil
operation of the family business.

The children face the challenge of
cilher trying to borrow a large amount to
Luy theproperty of deciding whether the
property [s an appropriate and affordable
asset for their own SMSF.

Colley says the problem could have
been avoided if the parents, as part of
their overall estate planning, had nego-
liated for the children or the children's
SMSF to progressively buy the property
during both parents’ lifetime,

Analternative strategy may havebeen
for the parents ta aflow their children to
join thelr fund,

The children's holding in the fund
would have risen over the vears, pechaps
lo the extent of the fund having enough
liquid assets to pay out the parents’ retire-
ment and death benefits.

‘There is always
the risk when
you get
semeone else
involved in
your financiai
affairs that they
won't do what
you want'

MESG HETERON (pletured)

And the business premises could have
remained in the fund without any drama.
But in this ease, the parents did not want
Liie children te become members.

Enduring power ol allnraey

Numergus SMST specialists consider
an enduring power of attorney an essen-
tial part of preparing for the possible
serious iliness or ald age of a fund trustee
or trustee direcior, An enduring power of
atiorney grants the authority to another
person to make financial decisions on
their behalf even when the fund mem-
bers lose mental capacity.

Meg Hefiren, co-principal of SMSF
specialist administrator HefTren, says an
ill ar efderly memhber could resign a3 an
individual fund trustee or trustee direc-
lor,yetremainamember, And the person
who halds their enduring power of at-
tomney, such an adult child, could act in
their place as n trustee.

Heffron says one of the exceptions ta
the provision in superannuation Jaw that
afl members must he trustees or trustee
directors is when o member grants an en-
during pewer ol attorney te another per-
son. “The person holding your enduring
power of atiornay doesn't have to have
money i your fund [ie act as a trustee in
your place]”

Colley wams thal an enduring power
of attorney must meet the faws of the rel-
evant state as it is state-based legislation,

Interacnerationn] SMSFs

Hefiron says a noled strategy aimed at
hushand-and-wife 5MSFs involves ac-
cepting adult children 25 members.
Broadly, the strategy involves the SMSF
becoming the children's fund when both
parenis die. And the children could in-
creasingly guide the fund ag their parents
grow alder.

However, Heflron has reservations
about intergenerationad funds, “There is
always the risk when you get somecne
elseinvalvedinyour financial affairs that
they won't do what you want," she says.

"You will have n committee making
tha decisiens with an intergenerational
fund whereas before you would have had
two people.

"The parents and the children may
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have different financial ohjectives, and
they would have different imeframes for
retirement; and different risl tolerances.”

But Helfron says theremay be circom-
stances where an intergenerational
SMSF'is appropriate. For instance, the
parents apd, say, twa adult children may
aperate a business together and already
make many investment decisions
together. "It may make perfect sense for
them 1o share a super fund.”

Death-henelit nominutions

Depending on a SMSF's trust deed, a
member car make a non-biading or
binding death benefit nomination re-
garding the distribution of their superan-
nuation death benefits. The decision
abant which o use s basic estate plan-
niing for SMSF members,

While fund trustess would take a de-
ceased member's non-binding death
benefit nomination into ¢onsideration,
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thety have the discretion te decide which
eligible dependants, o defined in super.
annuation law, receive a decensed's su-
perannuation death benefits.

Allernatively, with a non-binding
nomination, the trustees may decide to
pay the benehts 1o the deceased's legal
persanal representative (executor) for
distribution in accordance with thewill. - |

Dapiet Butler, managing director of
SMSF specialist DDA Lawyers, saysa
binding death benefit,in which themem-
ber rominates which eligible dependants
witl receive the death benefits, removes
thetrustees' discretion,

There is considerable debate within -
the superantuation industry about the
advantages and disadvantages ol binding
death benefit nominations.

For instznee, Tutler says Lhat while
hinding death benefit nominations can
have advaniages, they have inherent.
ritks and Jack lexibility. One of the risks
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i 15 that members may forget to update
 their binding nominations when their
! circumstances change. HMeffron says she
is "terrified” al the number of limes some
! people opening SMSFs are sent, 25 a mat-
i ter of course, forms to sign for making
' binding death: benefit naminations.
; "And many people would not realise
that by making a binding nomiantion
| they have just made a witl for their super-
+ anpualion,” she says.
| "They have just given a binding set of
; instructions to the fimd trustees.
i “And paople — who do not have 2
| great appreciation of the way tax rules
| work — may leave half {0 their hosband
{ and & quarter 1o cach of their linancially
j Endepmdentduughtemwithnutrenlising
tsatax disaster.”  —
- Superannuation death benefits paid as
- Jump sums are tax-free if recelve by a
' spouse(including de facto), children 16 or
under, financial dependants and a person
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with an “independency™ relationship
with the deeeased,

These are called tax dependants,

Butthe "taxable component” nfa Iump
sum benefit — which includes satary-
sacrificed and compulsory employer
contributions, and fund eamnings — is
taxed ot 16.5 per cent if paid to non-tax
dependants. This means that Anancially
independent children can face a heavy
fax bill on your super.

“Philosophically, | im not attracted to
binding death benefitnominations,” Haf-
fron says, "begausa I think people have
5M5Fsto give them flexibility, including
to getthebesl possible tax resulis thatap-
ply at the Hme.” Binding nemioations
worked against that flexibility.

“With a binding desth benefit nomi-
nation you are swapping flexibility for
certainty, which for somepeapleis a goed
thing," shesays.

“Sa i1 had ehildren [rom a previous

Estate planning and SMSFs: Join a live panel discussion
onlineat 2pm axor today. Hear from the experts in the
sectorandget your questionsanswered
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marriage and wanted them to get my su-
per, I might well have a hinding romi-

nalicn to my estateorto them.”

Corporale trusiee

Some leading SMSF specialists be-
lievethat havinga corpomte trustee issu-
periar to having individual trustees for
tealing with an ageing membership and
the desthof amember. Butler saysthatin
the event of death or serious jliness of a

member, & trustee director can more

readily and efficiently be replaced than
un individual trustee, With: individual
trustees, fund assets are held in the na-
mes of all of the individual trustees but
with corporate trustees, the assets are in
the nane of the comporate trusles,

Feffron says if ane individual trustee
dies orisreplaced, the names on thetitles
of all fun assels have to be Iaboriusly
changed. By contrast, a corporule trzstea
continues to legally hold a fund'’s assels
regardless of such a change.

Involvement and simplification

DBA Lawyers senior associate Bryce
Figol sometimes asks clients who make
most of the decisions relating to their
husband-and-wife SMSFs whether their
less-invalved spouses should participate
moye in the funds’ decision-making, This
invelvement would better prepare the
other spouses for tlie death or fliness of
the more-invoivad trustee,

A broad discussion could be held ba-.

twoen spouses, Figot says, regarding the
options for the fund if the more-involved
spouse wereto die orbecomeill,

These options inelude taking guality |

professional advice and cantinging with
the fund or closing it, If appropriate, and
rofling the superinto a large fund,

Butlersaysone way tolhelp prepare for
the iliness or death of the damigant tru-
stee i to strepmline the fund'’s adminis-
trative sysiems and possibly switch to
simpler investments, such as managed
fands instear of direct shares,

Temporary trustee

A valuable strategy when preparing
for the possible death of o member 5 ta
nominate  person in your will to stand-
inas atemporary individual trusiee or dj-
rector gf the corporate trustee.

Colley says the person should be trust-
edtolookafter yourinterests and admin-
ister the fund just as you would have
done. The temporasy successor trustee is
typicelly the executar of your estate, but

you cian nominate a different persen to .

Eli-in as trustee of your SMSE,

The lemporary trustee or personal
legul representative can enly act in your
place as trustee until the death benefits
hegin 1o be paid, either a5 a pension or
lzmp sum,
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plan comprehensively for what will
happer to their SMSF following the
death or serious illness of a trustee, par-
ticularly the most active trustee of a Lwo-
person fund,

"Trustees bear the responsiility with
2 SMSF,” hestresses. “And peopleshould
bear this in mind with their planning."

Fartunately, SMSF trustees can adopt
practical strategies 1o help prepare for
theillness or death of ageing membersso
afund’s efficient eperation and the super
suvings of survivieg members remain as
unscathed as possible.

These stratagies include switching
from individual trustees Lo a comorate
lrustee, and having a trusted person
ready to stepin asa temperary or perma-
nent replacement irustes (depending on
the circumstances and provisions in su-
perannuation law),

Other strategies include yeunger
members (usuailyndultchiltlren)joining
the fund or both spouses, with »
hushand-and-wife fund becoming in-
voived with the fund's opertion. (These
strategies are discussed in detail eise-
where on this page.)

Bryce Flgot, a senior assaciale with
SMSF specialists DBA Lawyers, says the
ageing of much of the SMSF member-
ship is “most definitely” a looming prob-
lem. “It is certainly an jssue when one
person fin a two-member fund] takes an
irlerest and the otheris passive.”

Michael Rice, managing directar of
Rice Warner Actuaries, emphasises that
with retirees already holding mere thar
haif of assets in SMSFs, it is going to
rouch the pointin the next decade where
many SMSF members reach Lhejr 70s.

"Once SMSF members hit their 70s,
they will start asking themseives
whether they want to continue with the
fund,” he says, “One member [of a
hushand-and-wife fund] may disand the
other may not be as ioterested and not
want lo continue with the fund."”

Ilice Warner has triggered much de-
batawithir: the SMSF sector by forecast-
inginils Superannuation Marlcet Projec-
tions Report that seli~inanaged funds’
shareoftolad seperansuntion dollars wilk
fall from eae-third today to 22 per cent
with [5 years. - .

Michael Rice says the forecasts are
based partly on the closure of more
SMSFs, with theageing of theirmember-
ship and the cutting of the annun cap on

concessional contributions, He says the
cutling of the caps will inhibit the build-
up of large batances te roll overinto new
SMSFs and he axpects induslry super
Tunds to increasingly target ageing
SMST members by streamlining their
products.

Until now, at feast, ATO statistics ap-
pear to suggest that people are refuctant
ta close n SMSF uniess forced by llness
ordeath of a member. In Lhe seven vears
1o June Inst year, 211,208 Rands were set
up and only 33,742 were closed. And in
the 12 months to June, just 2376 of Aus-
tralia’s 448,006 funds were wound-up.

Meg Heffren, co-principal of SMSF
specialist administrator Helfron, dis-
agrees with the forecast by Rice Warner
that the ageing of the population will
lead to the closure of a significant pro-
portion of self-managed funds, Indecd,
Hellron expecls that as large numbers of
the population keep reaching their 50s
—-a popular age group for establishing
SMSFs—Lhe numbers of funds wili keep
being rejuvenated,

Further, Heffren points-oul thal self-
managed super really became popular
dusing the past decade, and anyone es-
tablishing a SMSF, say, 10 years ago at 65
or yaunger would ke 75 at mast today,
with typically a long life expectancy
ahead of them.

Hefiron also emphasises that a person
retiring in 20 years would have had com-
pulsory superantuation for all of their
working lives with balaaces “that enly
rick people” have today, and many could
choose to establish a SMSF.

"Everyone on average s goingtehave
a much bigper balancz than the retirees
of today,” she says. "I can't see how the
number of SMSFs is going to decline

Heffron says three things usvally lead
to the winding up of SMS¥Fs: the meni-
bersbecome oo olé Lo manage theirown
affairs; balances become smaller as the
fund's assels are spent to finance retire-
menl, making an SMSF less financiafly
leasible; and the members die.

" think the death of the first inember
[of a two-member fund] woull lead the
surviving member Lo think about wind-
ing up the fund,” she says.

HeflTon stresses that an adult child
can assist ageing parents with their
SMESF, “When my parents are in their
B0s, they will 5till have their SMSF but [
will be a brustee {allowabie wilh an
endyring power of attorney granted by
her parenty).”



