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In this issue: 
As we count down to 30 June 
2010, what last minute steps 
should your clients be taking? 

 

Minimum pension 
payments 
One of the great benefits of 
starting superannuation pensions 
is the tax exemption provided to 
some or all of the fund’s 
investment income as a result. 

In September 2009 the ATO 
confirmed (via the NTLG – 
Superannuation sub-committee 
minutes) that this exemption is 
only allowable in cases where the 
minimum required pension has 
actually been paid. 

Consequently, in order to be 
entitled to claim the exemption it 
is imperative that clients have 
made their payments in full prior 
to 30 June. 

What about defined benefit 
pensions? 

These operate on an 
“anniversary” year rather than a 
financial year.  Consequently, 
clients should draw the required 
payment by the anniversary date, 

which will not always be 30 June 
or 1 July. 

What about the 50% reduction? 

This concession continues to 
apply in 2009/10 for account-
based, allocated and market 
linked pensions. 

Importantly, this concession does 
not apply to defined benefit 
pensions – the full pension 
amount must be paid by the 
anniversary date to ensure the 
SMSF retains its tax exemption. 

Does the 50% reduction apply in 
2010/11? 

No.  No announcement has been 
made by the Government to 
extend the concession beyond 
2009/10. 

My client died during the year?  Is 
a minimum pension payment 
required? 

A minimum payment is only 
required in relation to the 
deceased’s pension if it 
automatically1 continued to a 
reversionary pensioner on death. 

                                                

1 In other words, a reversionary 

beneficiary was nominated at the outset of 

the pension. 

In these cases, the           
minimum amount required is 
based on the deceased’s  age on 
1 July 2009 (or the 
commencement date if the 
pension started mid year). 

Importantly: 

·  there is no need to recalculate 
the minimum based on the 
reversionary pensioner’s age 
in the year of death; and 

·  any pension payments made 
prior to the client’s death 
should be allocated to the 
deceased client.  Payments 
made after death should be 
allocated to the reversionary 
pensioner. 

What if no reversionary pensioner 
was nominated at the outset of my 
deceased client’s pension (or they 
predeceased my client)? 

In these cases, the pension will 
simply stop on the client’s death – 
and no minimum payment is 
required in relation to that pension 
during 2009/10.   The Fund will 
still be entitled to a tax exemption 
on its investment income up to the 
date of the pensioner’s death. 

Minimum payments (and the 
fund’s tax exemption) start again if 
a new beneficiary (say a surviving 
spouse) starts to receive a (brand 
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new) pension from the remaining 
balance. 

Assets-test exempt 
defined benefit pensions 
As detailed in Heffron Super 
News Issue # 69, 30 June 2010 is 
an important deadline for clients 
with a complying lifetime or 
complying life expectancy pension 
that was originally 100% exempt 
from the social security assets 
test but failed the high degree of 
probability test at 1 July 2008 or 1 
July 2009. 

Pensioners in this position have 
the ability to restructure to a 
market linked pension within the 
same SMSF by 30 June 2010 
and avoid having a Centrelink 
debt raised  (note the asset test 
exemption would still be lost). 

Making contributions 
before 30 June 
Many clients make large 
contributions towards the end of 
the financial year.  It is therefore 
important to be aware of: 

·  what transactions have been 
“counted” towards the 
contribution caps prior to 
making more contributions; 

·  what cap applies; 

·  the timing of when a 
contribution is made; and 

·  the amount of the contribution.   

Commonly overlooked 
contributions 

A range of contributions are often 
overlooked in these calculations.  
Common examples include: 

·  excess concessional 
contributions count (in full) 
towards the non-concessional 
contributions cap; 

·  SMSF expenses paid by a 
member personally (where an 
invoice to the fund was raised 
and no reimbursement was 
sought from the fund); and 

·  insurance premiums paid 
(personally or by an employer) 
where the insurance policy is 
owned by a superannuation 
fund. 

How does the transitional 
concessional contribution cap of 
$50,000 for those over age 50 
apply?   

The $50,000 cap will apply to any 
client who is aged 50 or over on 
30 June 2010. 

For example, if John turned 50 on 
31 May 2010, his concessional 
contribution cap for 2009/10 is 
$50,000.   This applies even if all 
his contributions were made 
before his 50th birthday?      

What if John had died in April? 
(just before he turned 50) 

In this case, John’s concessional 
contribution cap for 2009/10 
would technically be $25,000.   

One would hope, however, that 
cases like this would constitute 
the “special circumstances” 
required for the Commissioner to 
exercise his discretion to 
disregard the excess! 

When is a contribution actually 
made? 

Timing of contributions around 30 
June is always critical – a 
difference of a few days can mean 
a contribution intended for 
2009/10 is treated as occurring in 
2010/11 (with potentially huge 
consequences for contribution 
caps, tax deductions etc). 

The timing of when contributions 
are considered to be made are 
outlined in Tax Ruling 2010/1. 

In particular, contributions made 
by the following means are 
considered to be made: 

·  on the date the trustee holds 
the cheque – in cases where 
the cheque is not post dated, 
banked promptly (within a few 
business days) and 
subsequently honoured.  Post 
dated cheques, or cheques 
not honoured are considered 
not to constitute contributions; 

·  on the date credited to the 
SMSF’s bank account (as 
evidenced by the SMSF’s 
bank statement) – in cases of 
third party EFT; 

·  immediately – in cases of EFT 
between related parties using 
the same bank; 
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·  on the date the Fund holds 
properly executed transfer 
documentation in registrable 
form and title deeds (if 
relevant) – in cases of off 
market transfers (property, 
shares, units etc). 

This might be several days 
(even weeks) before the 
transfer in legal ownership is 
recognised by (say) a share 
registry, land titles office etc. 

Clients wishing to treat the 
contribution as occurring when 
the forms are completed 
rather than the date on which 
legal ownership changes must 
retain evidence that the 
transfer occurred earlier . For 
example, they should keep a 
copy of the relevant transfer 
form, trustee minutes etc. 

·  on the date that it becomes a 
fixture - in cases where an 
improvement has been made 
to property where the intention 
of the improvement was to 
benefit the member; and 

·  at the time a debt has been 
forgiven – in cases where a 
liability or debt of the Fund is 
forgiven. 

What is the amount of the 
contribution? 

The value of the contribution 
when it is made in cheque or EFT 
form is relatively clear. 

In-specie transfers, however, may 
require additional care. 

As outlined above, an in-specie 
contribution is considered to be 
made at the time the Fund holds 
properly executed transfer 
documentation in registrable form 
etc, unless the client fails to retain 
sufficient evidence of the 
transaction. 

Where this date cannot be 
supported, the transfer is 
considered to have occurred 
when legal ownership changes 
and hence the value of the 
contribution will be the market 
value at the “registration” date.  
Naturally, this could be vastly 
different to the value on the date 
of execution. 

Watch the timing of  
s 290-170 notices 
Those who wish to claim a 
personal tax deduction for their 
contributions must provide a 
notice to the trustee under Section 
290-170 of the Income Tax 
Assessment Act 19972. 

Under normal circumstances, 
clients have until they lodge their 
personal tax returns to provide 
this notice.  However, the situation 
changes if they: 

·  are no longer a member of the 
Fund that received the 
contributions (ie, they have 
either cashed out their 

                                                
2 The trustee must also acknowledge this 

notice. 

benefits or rolled them to 
another Fund); or 

·  start a pension from the 
account balance which 
contains the contributions 
(according to TR 2010/1, this 
applies even if the pension 
doesn’t actually include the 
amount of the contribution). 

If a client intends to do either of 
these things, it is important to 
provide the s 290-170 notice to 
the trustee first .  Otherwise, it will 
not be valid. 

Furthermore, if a client withdraws 
or rolls over part of the balance to 
which the contributions were 
made, a portion of the 
contributions will effectively be 
included in the withdrawal / 
rollover. 

If the client intends to claim a tax 
deduction for the full amount of 
the contribution it is once again 
important to provide the s 290-170 
notice to the trustee first .  

Options for clients who 
breach the contribution 
caps 
Treat the contribution as a 
mistake and refund it? 

Generally, advisers should tread 
very carefully as the ATO’s view 
on this is fairly clear (as outlined 
in ATO ID 2010/104).   

The ATO do not consider the 
following (typical transaction) a 
mistake:    
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·  a client decides to make a 
superannuation contribution, 
believing that it will fall within 
the various contribution caps; 

·  the contribution is made; and 

·  subsequently, the client 
discovers that the contribution 
has actually exceeded one or 
both of the contributions caps. 

The ATO may, however, consider 
transactions along the following 
lines as mistakes: 

·  a client intended to pay $1,000 
rent to his landlord but instead 
accidentally deposited the 
cheque in his SMSF; or 

·  the trustee of a fund received 
an amount greater than was 
intended, for example, 
because of a clerical error.  

In both these latter cases, it was 
actually the making of the 
contribution (rather than its 
consequences) that was a 
‘mistake’. 

Where clients simply refund 
contributions they (in retrospect) 
wish they had not made, there are 
potentially serious consequences.  
In particular, clients who are not 
yet eligible to access their 
superannuation have effectively 
paid out preserved benefits.  

Use the 28 day rule 

Contributions are assessed 
against the contribution caps in 
the year they are allocated to a 
member’s balance.  

Importantly, trustees are not 
required to allocate contributions 
to a member’s balance 
immediately upon receipt.  
Instead, trustees are able to defer 
the allocation of contributions until 
the 28th day of the month 
following receipt. 

This means that any contributions 
received in June 2010 could be 
held “in suspense” by the trustee 
and allocated in 2010/11 (ie, by 
28 July 2010 at the latest).  Any 
such contributions would be 
assessed against the 2010/11 
contribution caps. 

Contribution splitting 
As detailed in Heffron Super 
News Issue # 71, contribution 
splitting is a strategy making a 
comeback due to changes arising 
out of the Federal Budget. 

When can contributions be split? 

30 June 2010 is the deadline for 
splitting contributions made in 
2008/09. 

Similarly, 30 June 2011 is the 
deadline for splitting contributions 
made in 2009/10 unless the 
member transfers their entire 
balance (including the 2009/10 
contributions) to another fund 
prior to 30 June 2010.  In this 
latter case, the contributions can 
be split at the time of the rollover. 

 

 

What can be split with a member’s 
spouse? 

Concessional contributions and, 
although not actually a 
contribution, allocations from a 
reserve. 

Non-concessional contributions, 
rollovers, transfers from foreign 
funds (including the ‘growth’ 
component) and directed 
termination payments cannot be 
split.   

Whose cap? 

The contributions will be assessed 
against the cap of the member for 
whom they were contributed 
(rather than the spouse to whom 
they are split).  Nothing will be 
assessed against the spouse’s 
cap.  

How much can be split with the 
member’s spouse? 

The lesser of: 

·  85% of the concessional 
contributions actually made for 
that year; and 

·  the concessional contributions 
cap for that year. 

Any restrictions on the receiving 
spouse? 

Contributions can only be split if, 
at the time of the split, the 
receiving spouse is under age 65 
and has not “retired” for 
superannuation purposes.  
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Heffron Advanced 
SMSF Training Day 
Registrations are now open for 
this year’s Advanced SMSF 
Training Day.  Note the early bird 
rate finishes on 2 July 2010. 

Please go to our website 
(www.heffron.com.au) to 
download the invitation or 
contact us for further information. 

Expecting negative 
returns in 2009/10? 
Hopefully many funds will see a 
return to positive investment 
returns in 2009/10.  

For those who do not, however, 
Heffron Super News Issue # 57, 
identified a range of opportunities 
to use market falls to increase the 
“tax free component” of certain 
member balances. 

There are largely two reasons 
clients might wish to increase their 
tax free component: 

·  as a hedge against tax 
legislation changes.  Should 
tax ever be reintroduced for 
those over age 60, it is likely 
that this would not  apply to 
the tax free component; and 

·  to minimise the tax payable by 
the client’s beneficiaries when 
death benefits are ultimately 
paid out to someone who is 
not classified as a ‘dependant’ 
for tax purposes. 

  

 

 
 

 

 

 

 

 

 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

 

 

 
 
 
Disclaimer 
Heffron Super News is an electronic newsflash 
which highlights important events in the 
superannuation arena.  If you are not already on 
our mailing list and would like to subscribe, 
please contact us on 1300 172 247 or by e-mail 
heffron@heffron.com.au.  Alternatively, if you do 
not wish to receive future editions, please email 
heffron@heffron.com.au to be removed from the 
distribution list. 

While Heffron believes that the information 
contained herein is reliable, no warranty is given 
to the accuracy and persons who rely on it do 
so at their own risk.   This publication is 
intended to provide background information only 
and does not purport to make any 
recommendation upon which you may 
reasonably rely without taking specific advice.  
In particular, it should not be considered 
financial product advice for the purposes of the 
Corporations Act 2001. 


