Issue #70, 30 April 2010

In this issue:

Some important changes to
new fund registrations — and
their implications for rollovers
from APRA funds to new
SMSFs.

Recent news from the ATO on
contributions made ‘by
mistake’.

Introduction

Have you noticed that it seems to
be getting harder and harder to
convince APRA regulated funds to
release rollovers to new SMSFs?

It's not entirely a coincidence —
new anti-fraud measures by the
ATO and guidance from APRA
have imposed some additional
hoops for both the paying and
receiving fund when super is
rolled over from an APRA
regulated fund to a new SMSF-.

This edition of Heffron Super
News explains why and what
SMSF advisers should do to
streamline the process as much
as possible.
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What's changed?

The establishment of each new
self managed superannuation
fund is reported to the ATO.

Historically, the ATO has then
published that information on the
“Super Fund Lookup” tool on the
Australian Business Register
website.

In effect, Super Fund Lookup
provided proof to (say) an APRA
regulated fund that the SMSF to
which they were about to transfer
money did actually exist.

One issue which has been
problematic for many years is that
it is relatively easy to establish an
SMSF and advise the ATO of that
fact. Furthermore, there has
previously been little to prevent
fraudsters from establishing sham
SMSFs, arranging for it to receive
rollovers from large (APRA) funds
and disappearing with the money.

The ATO has been concerned
about this issue for some time and
changed some of its procedures
earlier this year as a result.
Essentially these involve:

Changing the way a new fund
is displayed on Super Fund
Lookup; and
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Working with APRA
to develop additional step
for large funds to take before
transferring money to an
SMSF.

The changes in
detail

New funds register with the ATO
when they apply for an ABN and
TEN. This registration process
can take up to 28 days.

Once a Fund is registered, it can
be reported on Super Fund
Lookup. Under the new system,
this will take a further 7 days. In
other words, it will potentially be
35 days after the Fund is
established before it will appear
on Super Fund Lookup.

Even then, new funds will be
shown with the status ‘Registered
— Status not determined’ rather
than ‘Complying’. A new fund will
only earn ‘Complying’ status when
it has lodged its first annual
return. The ‘Registered — Status
not determined’ flag therefore tells
a large fund that they are either
dealing with a new fund or a fund
that isn’t bothering to lodge
returns.

Guidance that APRA has released
to large funds (with the assistance
of the ATO) is that when they are
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asked to rollover to a fund with
only ‘Registered’ status, they
should seek a significant amount
of additional information.

Advisers and accountants wishing
to arrange these rollovers can
expect to be asked for:

A copy of the trust deed;

A copy of the ‘New Trustee’
letter which is sent to all new
trustees by the ATO (and our
experience would suggest that
it is sent directly to each
trustee rather than to the
registered address for the fund
or tax agent);

A copy of the Trustee
Declaration (the statement
signed by new trustees when
they register the fund with the
ATO — note that this
declaration has only applied
since 1 July 2007); and

A print out from the ABR of the
SMSF containing membership
information®.

The APRA guidance goes further
and suggests that a range of
additional checks be carried out
by APRA regulated funds for
rollovers to SMSFs — particularly

! As an aside — it is not immediately
obvious to us how the ABR website can be
used to access membership information
as it is focussed on the fund.
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those with the new ‘Registered’
status.?

So what's the problem?

At first glance — nothing. Anything
that can improve the integrity of
the superannuation industry can
only be good for all participants,
including SMSFs.

However, we do see some
difficulties that practitioners
should keep in mind.

Firstly, given that a fund’s status
will not change to ‘Complying’
until its first annual return has
been lodged, new funds will
remain simply ‘Registered’ for
some time. A fund which starts in
July 2010, for example, might not
appear as ‘Complying’ until
February 2012.

In fact, even once the new SMSF
has ‘Complying’ status on Super
Fund Lookup, the APRA and ATO
guidance seems to give large
funds significant scope to slow
down rollovers to SMSFs.

For example, in their March 2010
newsletter, the ATO advises
trustees of large funds not to
process rollover requests if:

% The full text of APRA's letter to the funds
they regulate can be found on their
website:
http://www.apra.gov.au/Superannuation/Ot

her-Information-for-Superannuation.cfm
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The address given by the
member on the rollover form
doesn’t match the address on
Super Fund Lookup. (This
would impose a roadblock for
rollovers to any fund where
Super Fund Lookup shows the
accountant’s address but the
member has provided a home
address on the rollover form.)

They have ‘any suspicions
regarding the request’ or
‘concerns that identity
documentation provided by
the trustee is not genuine’.

APRA is similarly cautious - the
final paragraph of the guidance
letter is as follows:

“These suggestions are generic
and do not take into account a
trustee’s discretion in the carrying
out a transfer / rollover request.
They do not prevent trustees from
carrying out additional checks or
alternative processes that provide
an equivalent or greater level of
assurance.”

In the face of so much
encouragement from both
regulators, it is perhaps not
surprising that some large funds
have already found ways to make
the new hurdles just a little higher.

For example, we have already
heard cases where the APRA
fund:

required certified copies of the
various documents mentioned
earlier (trust deed etc);
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insisted on additional
documents such as member
statements and the SMSF’s
last annual return (ie,
documents that are arguably
quite private and surely well
beyond the realm of the
rollover institution); and

demanded these documents
even from funds that had been
established for many years (ie,
their Super Fund Lookup
status was ‘Complying’ not
‘Registered’).

It would also seem that these are
not isolated cases.

So what is the SMSF
industry doing about
this?

Not surprisingly, this has
prompted intense activity in the
SMSF sector.

The SMSF Professionals
Association of Australia (SPAA),
for example, has been actively
working with the ATO, the
government, banks, and APRA
regulated fund bodies to try and
find a better solution which strikes
the right balance between
protecting against fraud but still
allowing a free flow of funds to
new SMSFs.

For the time being, however,
advisers and accountants wishing
to rollover funds to a self
managed fund should expect an
already laborious process to take
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even longer. There will inevitably
be delays — some legitimate and
some not.

Our only tip for streamlining the
process is to ensure that all
information provided on the
member’s rollover form (such as
fund address etc) exactly matches
the information on Super Fund
Lookup.

We would hope that activity by
groups like SPAA and some of the
measures suggested in the
preliminary report on SMSFs
issued by the Cooper Review on
29 April might go some way
towards addressing the current
debacle.

Never even heard of
Super Fund Lookup?

Go to:

http://www.abr.business.gov.au

This is the site on which anyone
can query a particular ABN to
confirm that the entity to which it
relates really exists.

Also on this site is “Super Fund
Lookup” (the menu on the left of
the screen).

Enter the ABN or name of any
superannuation fund and you will
be able to view a range of details
about that fund. Most importantly,
it is clear (for example) when the
fund was established (or at least
when it obtained an ABN) and its
‘complying status’.
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The site applies to all
superannuation funds — not just
SMSFs.

News Flash - ATO
guidance on mistaken
contributions

The ATO recently issued a new
interpretative decision (ATO ID
2010/104) which provides some
useful guidance on when a
contribution to a superannuation
fund can be considered to have
been a mistake (and therefore
legitimately refunded to the
contributor).

The legal arguments provided in
the ID essentially mirror a number
of previous statements by the
ATO, including minutes of a
discussion at the National Tax
Liaison Group (Superannuation)
in December 2008.

In a nutshell, the ID argues that
there is a clear distinction
between:

a mistaken transaction (where
the payment of the
contribution only arises at all
due to a mistake); and

a mistaken outcome (where,
had the taxpayer known the
outcome of a particular
transaction — such as excess
contributions tax — he or she
would not have made the
contribution).

The decision draws on cases in
the Superannuation Complaints
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Tribunal and the courts, together
with APRA guidelines to give
examples of mistaken
transactions such as:

cheques banked into the
wrong account;

clerical errors; and

contributions made where the
employer is under the
mistaken view that it has a
Superannuation Guarantee
obligation for a particular
employee.

In each case, the critical point in
establishing that the contribution
had been made in error and could
legitimately be refunded was that
the mistake was the contribution
itself, not a misunderstanding as
to the consequences of making a
particular contribution.

In contrast, excess contributions
tax cases often revolve around
situations where a taxpayer
makes the contribution
deliberately but has
misunderstood the impact this will
have on his or her contribution
limits.

The taxpayer might, for example,
have:

misunderstood the law;
received poor advice; or

relied on inaccurate records
about contributions made to
date.
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In the ATO’s view, these are
generally not grounds for
refunding contributions®.

Refunding these contributions is
in fact extremely risky — doing so
could well amount to early release
of preserved benefits.

3 Except under the existing refund
mechanisms specifically set out in the law
— eg the rules in SIS Regulation 7.04
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Heffron Advanced
SMSF Training Day

We have now set the dates for
our 2010 SMSF training day:

Newcastle — 4 Aug
Sydney — 6 Aug
Launceston — 10 Aug
Melbourne — 11 Aug
Brisbane — 13 Aug
Perth — 17 Aug

All material is prepared and
delivered by our in-house
technical team. Our aimis to
give SMSF practitioners new
ideas that they can implement in
their own firms.

To reserve a place or register
your interest, please email us at
heffron@heffron.com.au or call
on 1300 172 247.

Disclaimer

Heffron Super News is an electronic newsflash
which highlights important events in the
superannuation arena. If you are not already on
our Heffron Super News mailing list and would
like to subscribe, please contact us on (02)
4930 2100 or by e-mail heffron@heffron.com.au.
Alternatively, if you do not wish to receive future
editions, please email heffron@heffron.com.au to
be removed from the distribution list.

While Heffron believes that the information
contained herein is reliable, no warranty is given
to the accuracy and persons who rely on it do
so at their own risk. This publication is
intended to provide background information only
and does not purport to make any
recommendation upon which you may
reasonably rely without taking specific advice.

In particular, it should not be considered
financial product advice for the purposes of the
Corporations Act 2001.
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